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Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE- 10600
V.

ALBERT A. HALBERT,

Respondent .
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CPI Nl ON AND ORDER

Respondent has appeal ed fromthe oral decisional order of
Adm ni strative Law Judge WIlliam A Pope, |1, rendered at the
concl usion of an evidentiary hearing on March 29, 1990." By that
decision, the |law judge affirned an order of the Adm nistrator

suspendi ng respondent's commercial pilot certificate for 30

'An excerpt fromthe hearing transcript containing the
deci sional order is attached.
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days,? for respondent's allegedly carel ess act that occurred
when, as pilot-in-command, he failed to discontinue a flight
after the aircraft becane unairworthy due to a nechani cal
mal function.® In addition, the |aw judge found that respondent's
actions were deliberate and, as such, served to disqualify
respondent fromparticipation in the Aviation Safety Reporting
Program (ASRP). For reasons set forth bel ow, we adopt the
decision of the |aw judge, in part.

Many of the facts underlying the Adm nistrator's conpl aint
remai n uncontested by respondent and were stipulated to at the
hearing. Respondent admts that on August 5, 1988, he was pilot-
i n-command of an Air Today Swearingen Metroliner tw n-engine
turboprop aircraft on a non-revenue positioning flight from
Billings, Montana to Stapleton International Airport, Denver,

Col orado. The only passenger on board was Air Today's Director

of Mai ntenance, who was riding in the copilot's seat. Wile the

*The Admini strator anended the conplaint at the hearing,
changi ng the suspension period from60 to 30 days.

‘The Administrator alleged that respondent violated sections
91.29(b) and 91.9 (now 91.7(b) and 91. 13, respectively) of the
Federal Aviation Regulations ("FAR " 14 C.F.R Part 91). These
sections read, in pertinent part:

"8 91.29 Cvil aircraft airworthiness.

(b) The pilot in command of a civil aircraft is responsible
for determ ning whether that aircraft is in condition for safe
flight. He shall discontinue the flight when unairworthy
mechani cal or structural conditions occur.

91.9 Careless or reckl ess operation.

No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.™
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aircraft was over Medicine Bow, Wom ng, the right engine oi
pressure gauge began behaving erratically.® As a precaution,
respondent shut down the right engine.” It is agreed that from
t he nonent respondent observed the oil pressure gauge
fluctuation, the aircraft was not airworthy. Respondent deci ded
not to land at Larame Airport, Laram e, Wom ng, although it was
cl ose by when he shut down the engine, choosing instead to
proceed to his original destination, Stapleton A rport.

The Adm nistrator maintains that respondent's decision was
I nconsi stent with the |evel of safety expected of a commerci al
pil ot and, as such, constituted a careless act. Respondent
asserts that he evaluated all relevant factors before concl udi ng
that |anding at Denver would be safer than landing at Laranmie.’

After consideration of the briefs of the parties and the
record bel ow, the Board concludes that safety in air conmerce or
air transportation and the public interest require affirmnce of

the Admnistrator's order and, therefore, accepts the |aw judge's

‘I't was later determined that there was an oil | eak.

*Respondent claims that, at this point, he maintained an
altitude of approximtely 13,500 feet and reduced the airspeed
from 235 to 200 knots.

°The factors respondent clains to have considered incl ude:
The conditions at Laram e, such as size and | ocation of the
runways, tenperature, elevation, wind conditions, and the
availability of rescue equi pnent, as well as the single-engine
performance of the Metroliner. He asserts that the presence of a
cross-wind at Larame was a significant factor in his decision
not to |l and there because "[t] he Swearingen Metroliner is
particularly difficult to land in a cross-wi nd, especially with
one engi ne shut down, because of the idiosyncrasies of the
aircraft's nose wheel steering system" Respondent's brief at 4-
5.
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deci sion regarding the FAR violations. W find, however, that
respondent is entitled to a waiver of sanction under the ASRP.

The evi dence supplied by the Adm nistrator, along with the
practical application of FAR section 91.29(b) as illustrated
t hrough rel evant case | aw, supports by a preponderance the | aw
judge's decision that respondent violated the regulations. Two
FAA inspectors testified that a safe | anding could have been
effected at CGeneral Brees Field, Laram e. Respondent's main
concern seened to be that the runway at Laram e woul d have been
too short to facilitate a safe landing.’ Despite this concern,
he testified on direct exam nation that he probably could have
conpl eted a successful |anding at Larame.?®

G ven all the variables, respondent felt nore confortable
and confident |anding at Stapleton rather than Laranmie.’ He had

flown into and out of Stapleton on nearly a daily basis, while he

‘One runway was 7,700 by 150 feet, and the other was 6, 300
by 100 feet. Respondent clainmed that he considered | anding at
the I onger runway only. The FAA inspectors testified that this
runway was nore than adequate to accommobdate respondent's
aircraft. At the hearing, respondent testified that the | ongest
runway at Stapleton Airport was over 11,000 feet and about tw ce
as wide as the runways at Laram e, but he did not know the |ength
or wwdth of the particular runway on which he ultimtely |anded.

’In response to the question of whether he woul d have been
successful if he had nade the sane |anding at Larame that he did

at Stapleton, respondent replied, "It would have been successful,
probably, yeah. It would have been a little nore nerve-racking."
(Tr. at 82.) He also stated that he woul d have had
"considerably less" margin for error at Larame. |d.
I'n his answer to the Adnministrator's conplaint, respondent,
denyi ng any wongdoi ng, stated, "I determned the facilities at
Denver to be far superior,” and "I chose the highest probability

of success." Conplainant's Exhibit 1.
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had | anded at Laramie only 6 to 12 tinmes over the preceding four
years. He did not know what type of energency equi pnment was
avail abl e at Laram e, ™ but he knew that Stapleton had extensive
facilities. In addition, Ar Today's nai ntenance base was
| ocated at Stapleton. Al these factors |ed respondent to
concl ude that Denver was the best place he could | and under the
ci rcunstances. The standard to be foll owed when an aircraft
becones unairworthy in flight, however, is to land at the first

n >

| ocation consistent with the safe operation of that aircraft.""”

Admi nistrator v. Genereaux, 4 NTSB 1245, 1247, reconsi deration

deni ed, 4 NTSB 1258 (1984)(quoting the |l aw judge's deci sion).
Respondent shoul d have | anded at General Brees Field, Larame,
and by failing to do so, was careless. W agree wth Judge
Pope' s assessnment of this issue: "The criteria is not that he
di scontinue the flight at the best point avail abl e consistent
with the safe operation of the aircraft.” (Decisional Oder at
9, enphasis added.) The Adm nistrator set forth sufficient
evidence to show that a |landing at Laram e woul d have been
consistent with the safe operation of the aircraft. By passing
Laram e and choosing to land instead at an airport 130 mles
away, respondent violated FAR sections 91.29(b) and 91.09.
Regar di ng sanction, respondent maintains that since he filed
atinely report with the National Aeronautics and Space

Adm ni stration (NASA) under the ASRP, and any violation that my

“Respondent testified that he was not familiar with the type
of energency equi pnent at Laram e, yet he did not ask air traffic
control at Laram e what equi pment was avail abl e.
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have occurred was inadvertent, he is entitled, as authorized by
the ASRP, to avoid the suspension of his commercial pilot
certificate. The ASRP allows pilots who tinely file an incident
report with NASA, to escape any certificate suspension stenm ng
fromthat incident, provided that, anong other things, the
vi ol ation was i nadvertent and not deliberate. See FAA Advi sory
Circular, AC No. 00-46C, 99(c)(1) (Feb. 4, 1985). The
Adm ni strator argues that respondent's FAR viol ations resulted
froma deliberate act and, as a result, sanction should not be
wai ved.

The | aw judge found the violations to be the result of
respondent's deliberate action to continue the flight and,
therefore, respondent was not entitled to the protection of the
ASRP. W believe this finding is inconsistent with the neaning
and purpose of the ASRP. Although respondent did violate the
FARs, we do not believe he acted deliberately or recklessly.

The distinction between inadvertent and deliberate acts in
the context of ASRP requirenments was di scussed by the Ninth

Circuit Court of Appeals in Ferqguson v. N.T.S.B., 678 F.2d 821

(1982). The court described deliberate conduct as "involving a
pur poseful choice between two acts.... [A] pilot acts

i nadvertently when he flies at an incorrect altitude because he
m sreads his instrunents. But his actions are not inadvertent if
he engages in the sanme conduct because he chooses not to verify

his altitude." 1d. at 828.*"

“"We have applied Ferguson before in, for exanple,
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In Administrator v. Heil, 5 NTSB 1221 (1986), the

respondent, pilot-in-command of a Boeing B-757, when conpelled to
shut down one engine in md-flight, failed to |land at the nearest
suitable airport. The respondent clained he was entitled to a
wai ver of penalty under the ASRP because he was unaware of the
requirenent to land at the first airport consistent with safety.
The Board was unable to attain a majority on the question of
wai ver. Menbers Lauber and Nall stated:
"The exceptions to the imunity provisions of the
ASRP are necessary to preclude deliberate violations of
the FARs by pilots who woul d knowi ngly and deli berately
commt such violations because they know imunity is
possi ble. Thus, the proper test in these cases is
whet her knowl edge of the imunity provisions was a
factor in deciding to undertake a course of action
which is in violation of the FARs."
Id. at 1223. Acting Chai rman Gol dman and Menber Burnett were
concerned that the respondent was apparently ignorant of a
regul ation and that this ignorance was "tantanount to a
deliberate violation." 1d. In the instant case, however,
respondent did not claimhe was unaware of the FAR requirenents.
Rat her, he believed that he was acting in conpliance with the
regul ations. Although he was m staken in his belief, he neither
del i berately sought to circunvent section 91.29(b) nor evinced
reckl ess disregard for safety.™
(..continued)
Adm nistrator v. Wod, 5 NTSB 2390 (1987)(low flight over
congested area not inadvertent) and Admi nistrator v. Smth, 5
NTSB 1560 (1986), reconsideration denied, 5 NISB 1599
(1987) (hel i copter pilot who continued flight after being advised

of hazardous weat her conditions was not entitled to protection of
the ASRP, as the violations were not inadvertent).

“See Administrator v. MAnulla, NTSB Order No. EA-3090
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Lastly, the Adm nistrator argues that respondent did not
tinmely file his report with NASA and is thus precluded froma
wai ver of sanction under the program™ The filing requirenments
state that "[t]he person [filing the report nust prove] that,
within 10 days after the violation, he or she conpleted and
delivered or nailed a witten report of the incident or
occurrence to NASA...." FAA Advisory Crcular, AC No. 00-46C, 19
(c)(4). The only evidence offered at the hearing to prove
conpliance with the filing deadline was the recei pt stanped by
NASA i ndi cati ng when the report was received. The date on the
recei pt was August 16, 1988, 11 days after the incident. Based
on this information, it can be assuned that the report was nuail ed
by August 15th; therefore, respondent fulfilled the filing

requi renent of mailing the report within 10 days of the incident.

(..continued)

(1990), where the respondent's reliance on an outdated

navi gati onal chart was inadvertent and not an exanple of a gross
di sregard for safety. He was not excluded fromthe benefits of
t he ASRP.

“The | aw judge did not expressly find that the witten
report was untinmely filed wwth NASA. He nerely said: "Although
t he Respondent filed a report with NASA concerning this incident,
it was not received by NASA wthin ten days after the incident."

Deci sional Order at 11. He found respondent ineligible for
wai ver on ot her grounds.
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ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent's appeal is granted in part;
2. The Administrator's order and the decisional order are
affirmed, as nodified herein; and
3. The 30-day suspension of respondent's airman certificate is
wai ved under the ASRP
COUGHLI N, Acting Chairman, LAUBER, KOLSTAD, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



